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JOHN QUIGLEY*

Soviet Courts Undergoing
Major Reforms
A major event in the current public debate about the court system in
the USSR occurred when the Chief Judge of the Supreme Court of the
USSR was interviewed on Moscow television.I Judge Vladimir Terebilov
was subjected to an intense public grilling about the Soviet courts before
a prime-time audience. The correspondent started by stating that public
esteem for the courts has fallen and asking Terebilov what he would do
about it.
Terebilov objected to that characterization and cited statistics to show
that a high percentage of trial court decisions are either unappealed or
left in force when appealed. The correspondent countered that as a correspondent he had no access to these figures, since court statistics are
not published in the USSR. When Terebilov discussed criminal sentencing, the correspondent complained that media representatives are rarely
permitted to visit prisons.
The sharpness of the correspondent's questions reflects the depth of
the debate. For the first time since the 1920s, basic questions are being
raised about the Soviet court system. The courts seem on the verge of a
new and more substantial role in public life in the USSR. The discussion
proceeds under the term "reconstruction" (perestroika), a term being
used to describe contemplated changes in many aspects of Soviet life,
2
particularly the economy.
*Professor of Law, Ohio State University. This article is based in part on the author's
discussions with Soviet lawyers and officials in the USSR in 1987 as a member of a National
Lawyers Guild group invited by the Association of Soviet Lawyers.
1. Pravosudie i sovest'(Administration of Justice and Conscience) (Moscow television
broadcast Jan. 23, 1987, 7:40 to 8:40 P.M. Moscow time).
2. Justice and Time (interview of Vladimir Terebilov), lzvestiia, Oct. 25, 1986, at 3 (translated into English in Current Digest of the Soviet Press, Nov. 26, 1986, at 5).
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"For many years," states Judge Gusev of the USSR Supreme Court,
"in evaluating the quality of the work of the courts it was common to
conclude that everything is basically all right but that there are isolated
errors. Almost every statement on this topic ended with assurances that
the situation would be corrected." Judge Gusev finds that approach inadequate: "Such an approach to evaluating the work led to complacency
and meant that violations of socialist legality in the administration of
justice have not yet been fully eliminated, that the style of our work is
far from ideal and that instances of a bureaucratic approach are found in
3
the work of the courts."
Immediate impetus to the current debate comes from a November 1986
decision of the Communist Party of the Soviet Union titled "On Further
Strengthening of Socialist Legality and Legal Order and on the Strengthening of the Protection of Rights and Legal Interests of Citizens." 4 That
decision called for "restructuring" of the operations of the courts, procuracy (criminal prosecution and ombudsman functions), and police so
that they might "reliably ensure the defense of the interests of the state
and rights of citizens."
"Re-structuring" has become a catch-word in the debate. Another is
"openness" (glasnost'), which Judge Terebilov characterized in the television interview as a key desideratum in court activity.5 That word is
being used more generally in debate of political reform in the USSR. A
third catch-word is "social justice (sotsial'naiaspravedlivost')," used by

Secretary General Gorbachev as a term aimed at providing more rights
for citizens. 6 Key elements of the contemplated reforms are (1) enhanced
power for the courts, (2) increased independence for the courts, (3) an
enhanced role for lawyers, (4) greater openness in the operation of the
courts and of the legal system, (5) greater leniency in penal policy.
1. Enhanced Power of Courts
A major focus for the debate about law reform is article 58 of the USSR
Constitution of 1977. That article gave citizens the right to take a bureaucrat to court to challenge the legality of decisions affecting their
interests. The article was not self-enforcing, but rather called for adoption

3. S. Gusev, Rol' sovetskogo pravosudiia v uprochenii garantii pray i svobod sovetskikh
liudei (The Role of Soviet Legality in the Strengthening of the Guarantees of the Rights and
Freedoms of Soviet People), Sov. lUsT. (Soviet Justice), no. 15, at 6, 7 (Aug. 1986).
4. PRAVDA, Nov. 30, 1986, at 1. The Pravda account is not verbatim but very close to
the text of the decision.
5. Pravosudie i sovest', supra note 1.
6. Mikhail Gorbachev, Political Report of the CPSU Central Committee to the 27th Party
Congress 77 (1986).
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of a statute to define the situations in which such court review would be
permitted.
Discussion of that implementing legislation began in 1977, but acquired
new momentum in February 1986, when the Communist Party Central
Committee, in its report to the 27th Party Congress, said that "it is
necessary . . . to complete, in the very near future, the drafting of a law,
as provided for by the Constitution, on the procedure of filing appeals in
court against unlawful actions by officials that infringe upon the rights of
citizens." 7 The long period that elapsed since the 1977 Constitution called
for implementing legislation was the result of intense debate over the
scope of the right to sue. The Supreme Court, Ministry of Justice, Procuracy, and Ministry of Interior all had been instructed by the Supreme
Soviet to participate in the drafting of this law during 1987.8
Some officials and scholars thought that the law should enumerate situations in which suit is permissible. Others favored a general grant of a
right to sue the state for any unlawful official act. The second view would
grant a broader right and was favored by most scholars. The first view
had greater support within the state bureaucracy, where many were wary
of too broad a right of the courts to annul official decisions.
A law to implement article 58 was adopted in June 1987 under the title
"Law on the Procedure for Appealing to Court the Unlawful Actions of
Officials that Infringe the Rights of Citizens." 9 It adopts the second viewgiving a general right to sue without an enumeration-but, as a concession
to proponents of the first view, limits the scope of suits by permitting suit
only against the action of an individual official and not against the action
of a government agency. Nonetheless, this law greatly broadens the situations in which a citizen may sue the state for acts of officials infringing
the citizen's personal or property interests. Under prior law a citizen
could sue the state for physical injury (e.g., suit against a state enterprise
whose vehicle caused personal injury), but for discretionary acts suit was
allowed only if specifically permitted by statute. Statutes permitted suit
against the state in a number of significant situations, including suits by
workers to challenge dismissal from employment and suits for damages

7. Id. at 78.
8. Plan for Preparation of Legislative Acts of the USSR, decrees of the Government of
the USSR, and Proposals for Improving the Legislation of the USSR for 1986-1990, Ved.
Verkh. Sov. SSSR (Gazette of the Supreme Soviet of the USSR), Sept. 10, 1986, no. 37,
item 782, para. 6.
9. Zakon SSSR o poriadke obzhalovaniia v sud nepravomerykh deistvii dolzhnostnykh
lits ushchemliaiushchikh prava grazhdan, Ved. Verkh. Sov. SSSR (Gazette of the Supreme
Soviet of the USSR), July I, 1987, no. 26, item 388, also in Izvestiia, July 2, 1987, at 1,
col. 3. On this law, see also Quigley, The New Soviet Law on Appeals: Glasnost' in the
Soviet Courts, 37 INT'L & COMP. L.Q. 172-77 (1988).
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by persons wrongfully arrested or wrongfully convicted of crime.10 In
addition, a state housing office desiring to evict a tenant from a state
apartment building could do so only by filing suit in court.11 Suits involving disputes between a citizen and a state agency have accounted for
approximately ten percent of the civil caseload
of Soviet courts. 12 The
13
cases.
such
more
many
new law will add
There are two specific areas in which increased power of the courts is
likely to have great significance: the annulling of ministerial regulations
and review of pretrial criminal proceedings.
A. MINISTERIAL REGULATIONS

A constant source of difficulty in the Soviet legal system has been a
proliferation of ministerial regulations (vedomstvennye akty). These regulations, either unpublished or available only on a limited basis, frequently
contradict statutes, which are adopted by the Supreme Soviet. They are
adopted without public scrutiny or knowledge. Use of broad-ranging ministerial regulations has been encouraged by the fact that statutes are often
phrased in highly general terms, leaving an open field to the bureaucracy
to adopt regulations that provide the applicable law.
Judge Terebilov said in his television interview that the Supreme Court
has proposed that courts be empowered to annul ministerial regulations
that contradict applicable statutes. He said that the Court has proposed,
as well, a court power to annul decisions of the Council of Ministers that
contradict statutes. At present the Court applies a statute in preference
to contradictory regulations of a ministry or of the Council of Ministers.
But its ruling is limited to the case at bar: "As of now a court does not
have the right to annul or even suspend the operation of such an instruction
14
[ministerial regulation violating a statute] although it sees its illegality."

10. On situations in which suit was permitted under prior law, see Gordon Smith, The
Soviet Procuracy and the Supervision of Administration 38 (1978). On suits for unjust arrest
or conviction, see On Compensation for Damages Caused to a Citizen by Unlawful Actions
of State and Social Organizations and Also of Officials in Fulfilling Their Official Duties,
Ved. Verkh. Sov. SSSR (Gazette of the Supreme Soviet of the USSR) no. 21, item 741 (198 1)
(commented upon in Donald Barry, Compensation for Damages Caused by the Acts of
Soviet Criminal Justice Organs: The 1981 Legislation, 8 REv. SOCIALIST L. 331 (1982)).
I1. Fundamental of Housing Legislation of the USSR and the Union Republics, art. 35
(1981), in Legislative Acts of the USSR: Book Two 145 (1982).
12. Smith, supra note 10, at 41.
13. Justice and Time, supra note 2 (statement of journalist lu. Feofanov).
14. Law and Democracy, Izvestiia, Oct. 4, 1986, at 3 (interview by lu. Feofanov of
Vladimir N. Kudriavtsev, Director of the Institute of State and Law of the Academy of
Sciences of the USSR) (translated into English in Current Digest of the Soviet Press, Nov.
19, 1986, at I).
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A court power to annul ministerial regulations also has been proposed
by Vladimir Kudriavtsev, Director of the Institute of State and Law of
the Academy of Sciences:
[l]t is necessary to introduce effective control of the conformity of normative
acts adopted by departments to the Constitution of the USSR and to laws in
force. In many countries this function is carried out by the supreme court or
by a special organ like a constitutional court. In our system the Procuracy of
the USSR could not only protest normative acts of all state agencies of administration but could completely suspend their force, and the Supreme Court of
the USSR could be given the right in considering concrete cases to rule departmental instructions or other normative acts to be in conflict to the law. 15
At present the Procuracy has the right only to point out to an agency that
a regulation violates the law. Such a protest suspends operation of the
procurator does not
regulation pending review by the ministry, but the
16
have the power to annul an unlawful regulation.
B.

REVIEW OF PRE-TRIAL ACTIONS IN CRIMINAL CASES

One important area in which courts are likely to gain new power is
pretrial detention. At present, a person detained has no right to appear
in court for review of the legality of the detention, and the court, while
empowered to order release, rarely does so. 17 The Central Committee,
in its November 1986 decision, noted as problems, unlawful detention
(initial holding by police), unlawful arrest (decision of procurator to hold
suspect in custody pending trial), and unlawful institution of criminal
charges. 18 Kudriavtsev calls for a court procedure whereby a person
subject to arrest may challenge it: "The accused should have a right to
19
appeal this measure of prevention to the nearest people's court." Other
lawyers suggest a right to prompt arraignment before a judge. Terebilov
opposes this idea, arguing that it would be a burden on the courts, that
a judge has too little basis for knowing prior to completion of an investigation whether there is sound suspicion about the suspect, and that if a

15. Kudriavtsev, The Legal System: Ways of Restructuring. Citizen, Society, Law, PRAVDA,
Dec. 5, 1986, at 3 (translated into English in Current Digest of the Soviet Press, Jan. 7,
1987, at 20-21).
16. Law of the USSR on the Procurator's Office of the USSR, Nov. 30, 1979, art. 25 in
Legislative Acts, supra note 11, at 303. By way of exception the procurator may issue
binding orders to conform to law regarding conditions of incarceration in penal facilities.
Id. art. 44.
17. Id. art. 28, gives this power to the procuracy.
18. PRAVDA, supra note 4. An instance of unfounded charges of hooliganism brought
against a reporter who exposed shortcomings in the work of law enforcement agencies was
uncovered by the collegium of the USSR Procurator's Office. PRAVDA, Nov. 29, 1986, at 6
(translated into English in Current Digest of the Soviet Press, Dec. 31, 1986, at 29).
19. Kudriavtsev, supra note 15.
SUMMER 1988

464

THE INTERNATIONAL LAWYER

judge decides soon after detention to release a suspect that will constitute
a decision about guilt or innocence that will complicate the judge's conduct
20
of the trial.
On this and other proposals, proponents of reform have avidly cited
the legislation of East European socialist countries, which is more liberal
on many points than Soviet legislation. Alexander Iakovlev, a leading
academic specialist in criminal law, pointed out in a LiteraturnaiaGazeta
interview that in the German Democratic Republic a judge-not a procurator-decides whether to incarcerate a suspect pending trial. 2 1 He cites
Czechoslovak and Polish law as giving early right to counsel and a right
22
to challenge in court a procurator's decision to hold a suspect in custody.
Kudriavtsev points to article 123 of the German Democratic Republic
criminal procedure code requiring arraignment
of a detainee before ajudge
23
within a day after being detained.
II. Increased Independence of the Judiciary and Other Personnel
Two problems are being addressed regarding independence of the courts,
judges, and other law-related personnel. One is the training of personnel;
the other is outside interference in their work.
A. RECRUITMENT AND TRAINING

In its November 1986 decision, the Central Committee called for recruitment of personnel better able to protect citizen rights:
It is necessary to show constant attention to improving the quality and education
of personnel of law enforcement agencies, to ensure recruitment into the courts,
procuracy, and organs of home affairs and justice of persons who are politically
mature and above reproach in their morals, of persons who combine a strong
professional background with civic courage, incorruptibility, and a sharp sense
of justice.24

Kudriavtsev complained that it is possible to get a law degree through
correspondence schools. He said that training of 25
medical doctors or airplane pilots is not done through correspondence.
20. Justice and Time, supra note 2.
21. V pol'zu spravedlivosti: o problemakh pravosudiia, ob ukreplenii zakonnosti (In the
Interest of Justice: On Problems of the Administration of Justice and Strengthening of
Legality), Literaturnaia Gazeta, Sept. 24, 1986, at 13 (interview by Igor' Gamaiunov of
Alexander lakovlev, Director of the Section of Theory and Sociology of Criminal Law of
the Institute of State and Law of the Academy of Sciences of the USSR) [hereinafter In the
Interest of Justice].
22. Id.
23. Law and Democracy, supra note 14.
24. PRAVDA, supra note 4.
25. Law and Democracy, supra note 14.
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Judge Terebilov addressed this issue in response to the television correspondent's pointed question about low public esteem of the judiciary.
Terebilov made serious criticisms of judges. He said that many judges are
afraid to acquit defendants against whom evidence is insufficient for a
conviction. He said that judges often send a case back for additional
pretrial investigation when it is clear that acquittal is in order. He said
that there are only several hundred acquittals per year in Soviet courts
as a result of this reluctance to acquit.
Reluctance to acquit the innocent is a frequent object of criticism. The
USSR Supreme Court in a formal directive called for "the total elimination
of the current practice in some courts of remanding cases for additional
investigation when evidence is lacking to positively confirm the indictment
and it is impossible to obtain new information through conducting an
additional investigation. Under such circumstances the court, in accor' 26
dance with the law, is obliged to acquit the accused.
Iakovlev complained that judges are afraid to "take responsibility for
a verdict of acquittal" and that judges feel that they should give the
investigative agency a chance to justify its indictment. 2 7 He objected that
the accused is typically in custody and must remain there until the investigative agency decides to drop the case. He said that investigators
who "attribute nonexistent crimes to people" should themselves be
prosecuted.
The low rate of acquittal is a long-standing problem in Soviet courts,
dating from the 1950s, when acquittals came to be regarded as a sign of
failure on the part of the investigators and prosecutors. 28 To protect
investigators and prosecutors, judges began to acquit less frequently, instead sending cases back for additional investigation or convicting with
a light sentence. 29 "Judges in these situations clearly give preference to
the interests of their relations with investigating authorities to the detriment of the interests of justice," wrote an isolated critic of this practice
in 1971.30 Today, however, this practice is receiving strong official criticism.

26. Plenary Session, USSR Supreme Court, Decree No. 15 On the Further Strengthening
of Legality in the Administration of Justice, BULL. VERKH. SUDA SSSR (Bulletin of the
USSR Supreme Court), no. 1, at 8, $ 6 (1987) (also in Izvestiia, Dec. 12, 1986, at 3, translated
into English in Current Digest of the Soviet Press, Jan. 14, 1987, at I) [hereinafter Plenary
Session].
27. In the Interest of Justice, supra note 21.
28. Peter H. Solomon, The Case of the Vanishing Acquittal: Informal Norms and the
Practice of Soviet Criminal Justice (Working Paper # 28, University of Illinois, Jan. 1987).
29. Id. at 16.
30. A. Boikov, Shto takoe sudebnaia etika? (Razmyshleniia o moral'nykh normakh sudebnogo prostessa) (What Is Judicial Ethics? (Thoughts on Moral Norms of Court Procedure)), Sov. lusT. (Soviet Justice) no. 1, at 7, 8 (Jan. 1971).
SUMMER 1988
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Terebilov also criticized judges for convicting on the basis of the paper
record compiled by the investigator. 3 1 The law permits conviction only
if evidence sufficient for a conviction is presented at trial. 32 Terebilov
noted, however, that many judges accept the accusatory conclusion of
the investigator without carefully assessing evidence presented in court.
He castigated judges for not accepting responsibility for their decisions
but instead following the lead of the procurator, the investigator, or defense counsel. 33 He said that many judges do not scrutinize evidence
where the defendant has confessed, though under the criminal-procedure
to lead to conviction only if confirmed by the
legislation a confession is
34
totality of the evidence.
Terebilov also criticized the quality of the investigation. His criticisms
of both the investigators and courts echo similar charges by the Central
Committee. The Central Committee called for an end "to a preconceived,
tendentious approach in criminal inquiry, preliminary investigation, and
35
court trials, to delay, and to a hardened indifference to the fate of people."
Terebilov proposed that in order to improve pretrial investigation that
function should be removed from the procuracy. Under current procedure,
the investigators who prepare the case for trial function as part of the
staff of the procuracy. It has frequently been suggested that as result of
this subordination investigators manifest an accusatory bias. 36 Terebilov
said that the investigator's office should be placed instead under the council of ministers of the appropriate republic or under its ministry of justice. 37 Iakovlev also proposes removing the investigation function from
the procurator's office, pointing out that in the 1920s in Soviet procedure
the investigators functioned under the court rather than under the
38
procuracy.
The Supreme Court also criticized trial courts for convicting on the
basis of evidence illegally obtained: "A verdict cannot be based on evidence obtained in violation of the procedures for gathering evidence that

31. Pravosudie i sovest', supra note I.
32. UPK RSFSR art. 301 (Code of Criminal Procedure) ("The court shall found the
judgment only on evidence which has been considered at the judicial session.").
33. Pravosudie i sovest', supra note I.
34. UPK RSFSR art. 77.
35. PRAVDA, supra note 4.
36. A 1960 law gave power to appoint, transfer, and dismiss investigators to the provinciallevel procurator, as a partial safeguard against undue influence over an investigator by the
procurator who takes to court a case of the investigator's. Order of the Procurator General
of the USSR on Increasing the Procedural Independence of the Investigator, SoTs. ZAK.
(Socialist Legality), no. 7, at 50 (1960).
37. Pravosudie i sovest', supra note 1.
38. In the Interest of Justice, supra note 21.
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are stipulated by the law." 39 Conviction on the basis of illegally obtained
40
evidence is not permitted.
B.

OUTSIDE INTERFERENCE IN COURT DECISIONS

In its November 1986 decision the Central Committee cautioned Party
agencies not to try to influence judges in their decisions in concrete court
cases. It called on them to "strengthen political guidance of law enforcement agencies" but pointed out that "in this context interference from
any source in the investigation and trial of concrete cases should not be
permitted. ' 4 1 Kudriavtsev similarly warned against outside influence as
a guaranty of judicial independence:
[I]t is necessary to increase fundamentally the authority ofjustice, to eliminate
fully instances of interference of local authorities in court activity. For this
purpose it is necessary to carefully insulate a judge from external influences,
or, as it is said, to improve his "nomenclature."

42

Terebilov, when asked the main source of errors in court decisions, pointed
his finger at "violation of the principle of independence of judges. ' 43
The USSR Supreme Court put the onus on judges to resist outside
interference, calling on them "to resolutely curb all attempts at interference in the resolution of specific court cases and to submit to the appropriate agencies questions of calling to strict account persons who commit
44
such violations."
This problem is seen in part as one of recruitment of good judges, as
weaker judges are considered more likely to decide a case according to
what will be considered appropriate by local party agencies instead of
what the law requires. Terebilov says: "Unfortunately, not all judges have
enough civic courage to resist direct or disguised pressure, requests, artificially created public opinion, or other means of influence on a court." 45
Another reform proposed to combat outside influence is an increase in
the number of people's assessors at trials. At present, two assessors
(laypersons) sit on each first instance case along with one professional
39. Plenary Session, supra note 26, at 1.
40. See, e.g., Case of Gioev, BULL. VERKH. SUDA RSFSR (Bulletin of the Supreme Court
of the Russian Soviet Federated Socialist Republic), no. I, at 5 (1981) (cartridges found
during apartment search cannot be used as basis for conviction of unlawful weapons possession where cartridges were found by investigator in presence of a single lay witnessstatute requires two lay witnesses-and in absence of an adult member of the suspect's
household, whose presence is also required by statute).
41. PRAVDA, supra note 4.

42.
archy
43.
44.
45.

Kudriavtsev, supra note 15. "Nomenclature" refers to the judge's rank in the hierof state officials.
Justice and Time, supra note 2.
Plenary Session, supra note 26, 3.
Justice and Time, supra note 2.
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judge, decision being made by majority vote among the three. 46 It is
suggested by many that the number of assessors should be raised. Iakovlev: "Now not infrequently their participation in the trial is formal....
Why are there two, and not five or seven? Then they will gain greater
independence and will depend less on the authority of the judge." 47 Iakovlev contemplates turning the judge into a law-giver with the assessors
fulfilling a jury-type role:
[O]ur people's court should be developed and reformed into a court of people's
assessors, increasing their number. The chief task of the judge here will be to

give an accurate legal characterization of the crime, to give a legal basis and
form for the verdict of the people's assessors. On a court thus constituted it
am sure that this will strengthen
will be difficult to exert pressure from outside. I 48
the principle of the independence of the court.

Iakovlev's thought is that people's assessors will be less subject than
judges to outside influence.
C. OUTSIDE INTERFERENCE IN INVESTIGATIONS

The government newspaper Izvestiia reported in 1986 on an instance
of local party interference in a criminal investigation in Moldavia. Party
officials tried to block a procurator's investigation of a collective farm
chairman who allegedly bought stolen milk and delivered it in trucks of
the collective farm as if it were milk produced by the farm. The Party
official, a close friend of the collective farm chairman, had the procurator
followed. He got a housing office delegation to visit the procurator at his
apartment and threaten him with eviction. After the incident was exposed,
the Party official was expelled from the party. 49 Airing by the government
press of such incidents in the context of the current debate is aimed at
increasing the political independence of the procuracy.
D. JUDGE SELECTION AND TENURE
50
Judges are elected at general elections and serve a term of five years.
Some lawyers think that this term should be lengthened in order to increase
judicial independence. Kudriavtsev notes that in many countries judges

46. UPK RSFSR art. 15; GPK RSFSR art. 6 (Code of Civil Procedure).
47. In the Interest of Justice, supra note 21.
48. Id. Iakovlev uses verdikt, a term not used in Russian legal language. He is using the
English term "verdict," which indicates a decision on guilt or innocence. Use of this term
indicates that Iakovlev is contemplating a procedure comparable to the jury system of
English law.
49. E. Kondratov, So Where Was the Prosecutor?, Izvestiia, Dec. 2, 1986, at 3 (translated
into English in Current Digest of the Soviet Press, Dec. 31, 1986, at 9-10).
50. KONST. SSSR art. 152 (Constitution of the USSR).
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are on a life-time appointment. 5 1 He suggests that in order to reduce the
influence of local Party and government officials on judges, nomination
of judges should be taken away from local authorities. He points out that
52
in many countries judges are appointed at the highest level of government.
The practice in judge nominations is for a single individual to be nominated and to be considered elected if she or he receives a majority of the
votes cast. This is in the pattern of elections for legislative bodies in the
USSR. The Communist Party, which plays a key role in the legislative
nomination process, has decided to experiment with multiple candidates
in elections for local legislative bodies. 5 3 There is no indication that multiple candidacies are planned for judge elections.
111. Enhanced Role for Lawyers
The projected enhanced role for courts will require more work from
lawyers. The bar is likely to increase in size. It is also contemplating
organizing itself in ways that will give it a more effective voice in public
work.
A. INCREASED NEED FOR WORK OF LAWYERS

The granting to citizens of broadened rights to sue over official acts is
considered likely to increase substantially the need for lawyers. So will
the Law on Individual Labor Activity, which grants broader rights to
individuals to engage in small-scale businesses. 54 The new emphasis on
profitability in the state sector will mean additional litigation, primarily
in the State Arbitrazh, which hears disputes between state economic
enterprises. 5 5 One contemplated change is likely to be particularly significant in demand for lawyer work. That is the probable grant to suspects
of a right to counsel at a time earlier than permitted under present law.
Currently a suspect has a right to counsel only at the conclusion of the
preliminary investigation, which typically is weeks after detention and
arrest. 56 Certain categories of suspects have a right to counsel earlier, at
the time a formal charge is presented. These are minors, persons who are
dumb, deaf, blind, and other persons who as result of physical or psy51. Law and Democracy, supra note 14.
52. Id.
53. N. Y. Times, Jan. 29, 1987, at 6, col. 8.
54. Law of the USSR on Individual Labor Activity, Ved. Verkh. Soy. SSSR (Gazette of
the Supreme Soviet of the USSR) Nov. 19, 1986, no. 47, item 964 (also in PRAVDA, Nov.
21, 1986, at 1, translated into English in Current Digest of the Soviet Press, Dec. 17, 1986,
at 6). Date of entry into force: May 1, 1987. Kudriavtsev states that the law will increase
levels of civil litigation, in Law and Democracy, supra note 14.
55. Law and Democracy, supra note 14 (statement of Kudriavtsev).
56. UPK RSFSR art. 47.
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chological defects are deemed unable to protect their own interests. 57 In
addition, any suspect may have counsel at the time a formal charge is
presented with consent of the procurator. 58 A formal charge is typically
be
presented within several days after detention or arrest, though it may
59
presented as late as ten days after incarceration has commenced.
The time of attachment of a right to counsel is one of the most widely
discussed proposed reforms. As Kudriavtsev has stated: "[I]t has long
been time to allow defense counsel to participate in a criminal case from
the time of presentation of the charge, or at least from the time of arrest." 60
Lawyers questioned on the same television program with Judge Terebilov
proposed an even earlier right to counsel. Some agreed with Kudriavtsev
that it should be from the time of presentation of a charge. One wanted
that this would be
it from the very time of detention. Terebilov thought
61
too soon, but supported the Kudriavtsev position.
Granting criminal suspects an earlier right to counsel will increase substantially the need for legal services. The present number of 25,000 lawyers
(advokaty) is considered by many to be inadequate under present circumstances and by far inadequate for the legal work expected to be generated
63
by the reforms. 62 "The number of lawyers must grow," writes Iakovlev.
He says that in the USSR there is only one lawyer for 13,000 inhabitants,
64
while in some countries there is one lawyer for as few as 650 inhabitants.
nearly
He says that in Moscow between 1950 and 1986 the population
65
doubled, while the number of lawyers grew only two percent.
Under the contemplated reform, lawyers will visit clients in custody
and will be present at interrogations. In addition they likely will become
more involved in independent collection of evidence. It is hoped that
participation of lawyers will improve the quality of investigations by forcing investigators to be more objective. Iakovlev: "This [early participation
by counsel] ensures maximal objectivity, since from the first stage of the
investigation the principle of adversariness between prosecution and defense begins to operate." 66 According to Kudriavtsev, a lawyer can

57. Id.
58. Id.
59. Id. art. 90.
60. Kudriavtsev expresses the same view in Law and Democracy, supra note 14.
61. Pravosudiei sovest' , supra note 1. Terebilov said the same in Justice and Time, supra
note 2.
62. This is the number of lawyers in general practice as "advocates." There are an
additional approximately 80,000 "jurisconsults," lawyers on salary at ministries, production
enterprises, or other institutions.
63. In the Interest of Justice, supra note 21.
64. Id. Iakovlev is referring to "advocates" only, not to "jurisconsults."
65. Id.
66. Id.
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counterbalance a biased investigator with the very fact of his or her presence. 67 He cites the fact that in practically all European countries a lawyer
68
is permitted into a case soon after a suspect is taken into custody.
Iakovlev complained that under the present procedure a lawyer gets
into the case only after all the evidence is collected. If the lawyer asks
the investigator to look into an additional possible explanation for the
crime, the lawyer is in effect asking the investigator to admit having made
a mistake in the conduct of the investigation. For that reason, Iakovlev
says, the investigator typically refuses the lawyer's request. 69 The lawyer
must then repeat the request at trial, and if the court accedes to it, the
case is returned for additional investigation, which, Iakovlev complains,
70
merely drags out the process.
B. BAR ORGANIZATION

Improving the competency of the bar and number of lawyers is also
widely discussed. Kudriavtsev thinks that "the significance of the bar
should be raised, it should be strengthened in its personnel, and the demand for the quality of defense counsel work in court should be increased. ' 7 1 Increasing the quality and quantity of lawyers is to a great
since the bar is paid
extent within the purview of the lawyers themselves,
72
through client fees rather than by state salary.
The bar in the Soviet Union is not organized above the local level.
Lawyers practice as members of a college (kollegium) that functions at
the city or province level in larger republics, and at the republic level in
smaller republics. 73 At the national level, and at the republic level in the
larger republics, there is no association of lawyers. 74 Judge Terebilov
called for formation of a bar association at the national level. 75 Institution
of such an association is viewed by many as desirable to increase the
stature of the profession and to give it an organized political voice.
Raising the stature of the bar faces historical obstacles. Kudriavtsev
complains of a negative attitude towards lawyers: "The remnants of 'legal

67. Law and Democracy, supra note 14.
68. Id.
69. In the Interest 'ofJustice, supra note 21.
70. Id.
71. Kudriavtsev, supra note 15.
72. Law on the Bar of the USSR, Nov. 30, 1979, art. 10, in Legislative Acts, supra note
II, at 330.
73. Id. art. 3.
74. The Association of Soviet Lawyers is a national organization formed to promote
contact between Soviet lawyers and lawyers abroad but does not function as a bar association.
75. Pravosudiei sovest', supra note I.
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nihilism' engendered by the particularities of our historical development
are still reflected, unfortunately, in a lack of understanding of the role 7of
6
a lawyer and lead to what is practically suspicion regarding lawyers."
IV. Openness
When the Moscow television correspondent challenged Judge Terebilov
over lack of publication of court statistics, he expressed a widely felt
criticism. Crime statistics have not been published in the USSR since
1934. Many lawyers think they should be published. 77 Judge Terebilov
said comprehensive statistics on the courts should be published in annual
reports. Like many others, he advocates inauguration of a national law
newspaper in which not only statistics but policy issues, like proposed
legislation, would be discussed. 7 8 The Central Committee proposal to
have multiple candidates in elections for local Soviets [local government
79
councils] should also bring greater airing of legislative and judicial issues.
Another aspect of openness brought into the current debate is the right
of reporters or others to be present at trials and to take notes. While the
law requires that trials be open to the public, 80 some judges have prevented
reporters from taking notes. 8 1 Iakovlev says that judges who try to prevent
lack of confidence in their
reporters from taking notes at a trial display 82
own professionalism, that they fear criticism.
There presently is considerable public discussion of the contemplated
reforms. The media increasingly has provided coverage of the issues.
Lawyers are putting forward ideas for reform at a pace unparalleled in
Soviet history, making even more radical reform proposals than were
made by lawyers following the death of Stalin. Legal publications are
likely to bring freer discussion as a result of the anticipated limitations
on the role of the state censorship agency Glavlit.
V. Lenity

Another major area of reform is penal policy. The Moscow television
correspondent told Judge Terebilov that most citizens who write the press
76. Law and Democracy, supra note 14.
77. In the Interest of Justice, supra note 21 (statement of lakovlev).
78. Pravosudiei sovest', supra note I.
79. Central Committee, Communist Party of the Soviet Union, decision of Jan. 28, 1987,
N. Y. Times, Jan. 29, 1987, at 6, col. 8.
80. UPK RSFSR art. 18. A trial may be closed to the public under art. 18 only in
enumerated exceptional situations: when state secrets are being disclosed, when the accused
is a minor, or when the offense is a sex offense or otherwise involves disclosure of intimate
details of the participants' lives. A similar rule applies in civil cases. GPK RSFSR art. 9.
81. In the Interest ofJustice, supra note 21 (statement of lakovlev); Law and Democracy,
supra note 14 (statement of Kudriavtsev).
82. In the Interest of Justice, supra note 21.
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on penal policy want stiffer criminal sentences. 83 Terebilov agreed that
is the public attitude but nonetheless said that sentences given in Soviet
courts are in general too severe. 84 One contemplated reform is to remove
certain less serious offenses from the category of crime and to convert
them into administrative violations. 8 5 This would limit the penalty to a
fine or a few days incarceration. Iakovlev calls the public sentiment for
harshness "a result of an inadequate level of information that people
have." 86 He says that the public must understand that "by severe measures alone one cannot resolve all problems standing before us." 87 Harsh
sentences, argues Iakovlev, have more significance if applied rarely:
and more lasting impact. What hap"[W]hat occurs rarely has a deeper
88
pens continually stops deterring."
VI. Conclusion
The changes being contemplated in the Soviet courts and legal procedure are the most far-reaching in Soviet history. The only other comparable period of reform was that of the 1950s, which produced considerable
enhancement of citizen rights. If the reforms are consummated, courts
and the legal profession will assume a more significant role in Soviet
society, and citizens' rights will be better protected. In addition, there
will likely be an improvement in public esteem for the judicial process,
over which Judge Terebilov was so sharply attacked in his television
interview.

83. Pravosudie i sovest', supra note I. The same characterization of reader opinion is
given by journalist Igor Gamaiunov in In the Interest of Justice, supra note 21.
84. Pravosudiei sovest', supra note I.
85. On administrative violations, see N. G. Salishcheva, Administrativnyi protsess v SSSR
(Administrative Procedure in the USSR) (1964).
86. In the Interest of Justice, supra note 21.
87. Id.
88. Id.
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